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       CASE NO RFA/H/11/2011 

In the Complaint Between 

Macijwa Magwaza                                              Complainant  

 

And 

 

Public Service Pension Fund      1st Respondent 

Umbutfo Swaziland Defence Force     2nd Respondent 

Attorney-General        3rd Respondent 

 

 

STATEMENT OF DETERMINATION OF COMPLAINT SUBMITTED IN TERMS OF 

SECTION 43 (3) OF THE RETIREMENT FUNDS ACT NO.5 /2005 (The Act).   

___________________________________________________________________ 

 

1. INTRODUCTION 

 

1.1 The complaint concerns quantum of disability benefit paid to the complainant 

by the Public Service Pension Fund (1st respondent or the fund). He retired 

from the Umbutfo Swaziland Defence Force (2nd Respondent) on medical 

grounds on the 28 January 2004. This followed from injuries he sustained on 

the 4th November 1991 from a collision between an official army vehicle in 

which he was a passenger and another vehicle. The accident resulted with 

among other injuries, amputation of his right arm. He had been in the army 

since the 20th October 1977 and a member of the fund by virtue of his 

employment as a public servant. The 2nd and 3rd respondents are cited in 

their nominal capacities and for their potential interest, respectively. 

 

 

1.2 According to the medical practitioner’s certificate complainant’s permanent 

disability was certified in the following terms: “...percentage loss of earning 

capacity arising from disablement: 65 (sixty-five) %...” 
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1.3  In 2005 the pension fund paid him lump sum disability benefit of E 766.24 

lump sum and thereafter a monthly benefit of E747.05. The fund also pays 

the complainant, monthly pension of E2 568.61 in respect of which there is no 

complaint lodged. 

 

No oral hearing was deemed necessary for the decision in this matter, 

documentary evidence and written submissions by the parties were relied 

upon.  

 

2. THE COMPLAINT 

 

2.1 In the complaint to Adjudicator dated 19 October 2011 the complainant states 

that he is unhappy with the fact that PSPF does not want to pay his disability 

benefit without advancing any reasons. He alleges that the fund initially 

informed him that it could not afford to pay him according to the loss of 

earning capacity disablement (65 %) made by the medical doctor who 

examined him. He further asserts that PSPF owes him disability benefit to the 

tune of E 900.000.00 which he claims is in line with the 65% disablement 

assessment by the doctor. 

 

2.2   He is dissatisfied with the fund’s decision to reduce his lump sum disability 

benefit entitlement from E44 882.81 to E766.24 that he received from the fund. 

 

 

3. RESPONSE/ DEFENCE  

 

 

3.1 PSPF furnished a response to the effect that it paid disability benefit to the 

complainant in accordance with the provisions of the Public Service Pension 

Order 1993 and regulations made there under. That regulation 14 was the 

applicable rule in complainant’s case. Further that his disability lump sum 

entitlement was computed as E44 822.81. 

 

3.2 The board of trustees in exercise of its powers under regulation 14 (7) 

reduced the complainant’s disability benefit lump sum payable from 

E44 822.81 to E766.24 on the basis of information that the complainant 

received an amount of E44 056.57 as compensation from the Motor Vehicle 

Accident Fund (MVA) in respect of the same incident. The fund also paid him 

a monthly disability benefit of E747.05. 

 

3.3 The fund states further that it responded to complainant’s query in which he 

challenged the paltry compensation he was for disability and his contention 

that fund should not have taken the MVA payment into account to reduce his 
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benefit. The fund stated that it explained the position to the complainant and 

how the board arrived at the figures for his benefit but he insisted that his 

benefit should be paid in full. 

 

3.4 It is the 1st respondent’s contention that the complainant was paid in 

accordance with the Public Service Pensions Order, 1993 under regulation 14 

(8). The fund maintains that its decision on the matter was backed by the 

provision which confers the Board, in consultation with the Minister, a 

discretion to take into account damages paid to the beneficiary (in relation to 

the injury that is at issue) in terms of a law applicable in Swaziland to either 

reduce or withhold any additional pension or pension payable to the 

beneficiary, as it deems reasonable. 

 

4. DETERMINATION AND REASONS THEREOF 

 

4.1  Although the complainant initially alleged in his complaint to the adjudicator 

that he was not paid the disability benefit, it was brought to the attention of 

this Tribunal that the contrary was true. The complainant subsequently 

conceded this and the his complaint related to the reduced lump sum 

payment of E766.24 for disability which was the difference between his 

disability entitlement under the PSPF and the MVA payout (i.e.E44 822.81  

less 44 056.57). He challenges the validity of the fund’s action in reducing his 

disability payment by the amount paid to him by MVA. He believes that MVA 

is independent and separate from PSPF and that his payment from the fund 

should not have been cut. This is the first leg of the complaint. 

 

4.2 The second leg of the complaint is the claim that the benefit should be 

calculated based on 65% (presumably 65% of his pensionable salary at the 

time of the accident).  

 

4.3  The issue for tribunal’s determination is whether the payment of the disability 

benefit due to the complainant was properly made by the PSPF in terms of 

the applicable rules. In determining the issue regard must be had to the 

provisions of the Public Service Pension Order 1993 and its Schedule which 

constitute the governing rules for the public service pension fund.      

 

4.4 Regard must also be had to the retirement Funds Act 2005 (RFA) provisions, 

Section 13 (3) of which succinctly state that “the rules of a retirement fund 

shall be binding on the fund and its members, employer and officers and any 

person who has a claim on the fund.” Fund rules provide binding guidelines to 

the board when executing its duties on behalf of the fund and its entire 

membership. Section 9 (g) of the RFA places a duty on the board of trustees 

of the fund to ensure that the fund is managed in accordance with these 

rules. Further, the fund’s main fiduciary duty is to ensure the protection of the 
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interests of the members at all times. It is in the light of the RFA and the fund 

rules that the validity of the actions and decisions of the fund, as well as the 

claims made by the complainant in this matter are measured. 

 

Claim for 65% disability benefit  

 

4.5  There is no support or basis for the claim that complainant’s benefit be 

computed at 65% rate, as this is not prescribed by the PSPF governing 

regulations. Even assuming that the doctor who examined the complainant 

recommended this amount of benefit (which is not the case here) the 1 

respondent’s regulations would have to prevail over any such expert 

suggestion. The complainant appears to misinterpret the statement in the 

medical certificate stated in percentage terms (65%), of the extent of loss of 

earning capacity, which is totally different from a percentage for computation 

of a benefit. The relevant factors for disability benefit calculation are stated in 

the rules as cited by the 1st respondent, namely, regulation 14. The fund has 

indicated that, guided by the medical report on the degree of complainant’s 

disablement, it applied the factor prescribed for material impairment per 

regulation 14 (3) (b) which is 15/60.    

 

Discount benefit  

 

4.6 The next question for decision concerns the fund’s decision to reduce 

complainant’s benefit entitlement from E44 822.81 to E766.24 purportedly 

relying on exercise of a discretion conferred by regulation 14 (8),which reads 

thus: 

 
If the Board in consultation with Minister, is satisfied that the damages have or will be recovered 
by an officer in respect of an injury for which an additional pension or pension payable under 

either paragraph (3) or paragraph (4), it may take these damages into account against such 
additional pension or pension in such a manner and to such an extent as it may think fit and 

may withhold or reduce the additional pension accordingly”.  (emphasis supplied) 

        
             

The 1st respondent’s board’s decision to slash the amount of disability benefit 

due to the complainant by almost 90%, basically paying him 1.7%, was taken 

after establishing that the complainant received an amount of E44 056.57 

compensation from the MVA in respect of the injuries he sustained from the 

accident, including loss of his right arm. 

   

4.7  Facts ascertained from investigation of this complaint show that the board of 

trustees failed to exercise these drastic statutory powers properly in so far as 

the board made a solo decision on this matter and only communicated its 

decision to the Minister afterwards. This information is contained in the fund’s 

letter to the Adjudicator dated 23 November 2011, in response to the 

tribunal’s specific inquiry. Regulation14 (8) in terms of which the reduction is 
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said to be authorized, requires such decision to be taken by “the board in 

consultation with the Minister...” The provision confers discretionary powers 

on the board the exercise of which had a decisive impact on the benefit that 

the complainant ultimately received or did not receive. The question is 

whether the board’s decision was valid in the circumstances where the law 

was not followed and in the light of the challenge to the board’s decision by 

the affected benefit recipient. 

 

4.8  As already highlighted the decisions and discretionary powers of the board in 

this respect are of high impact for the beneficiary, and the statutory 

requirement for consultation is not optional. It is important to note further that 

the legislature must have had a purpose for the requirement for such 

consultation. Government who the Minister represents under this statutory 

provision is not only the employer and contributor to the fund but also bears 

the responsibility, among others, of providing social amenities for the nation, 

particularly for the disabled and the indigent. In the context of the case at 

hand, it is pertinent to consider government’s interest in the decisions taken 

by the board which in the view of this tribunal is that such decisions should 

impact positively rather than exacerbate the injured and disabled persons’ 

financial neediness so as to lessen his dependency.  

 

4.9 It is noted that a resolution was taken by the board at its meeting of the 26 

September 2011 for the Minister to be consulted and informed about 

complainant’s case. This was in reference to the appeal to the board by the 

complainant against the reduced amount of the benefit. The Minister was 

briefed by letter of the 28 September 2011, of the background to 

complainant’s case, the board’s handling of it and the board’s acceptance of 

legal opinion to the effect that the board’s previous decisions on the benefit 

reduction issue were “appropriate and legal.” This occurred three months 

after the complainant filed the said appeal with the fund regarding the benefit 

reduction. The tribunal requested information and proof of compliance with 

the fund rules on benefit reduction. The information supplied and the 

statement by the fund show that the board took the decision to reduce the 

benefit and implemented without the requisite consultation with the minister, 

and only informed him afterwards. 

 

     DECISION  

 

    4.11 It is found that the decision of the board of trustees to reduce the amount of    

             disability entitlement (lump sum payment) of the complainant from     

             E44 822.81 to E766.24 was invalid for the reason that the board did not   

             take the said decision in consultation with the Minister per the requirements              

              of regulation14 (8) of the Schedule to the Public Service Pension  

              Order1993. The said reduction of the benefit was accordingly wrongful.  
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      ORDER 

 

4.12  (a)  The said decision of the board and the reduction of the benefit are hereby   

                 set aside.   

 

    (b) The Public Service Pension Fund board of trustees is ordered to consider   

          payment of complainant’s disability benefit  afresh and in compliance with    

          the provisions of the governing regulations of the fund. 

 

    (c) The 1st respondent is to report to the Adjudicator on what it has done in    

          terms of this order, after a period of six weeks from the date of issue   

          hereof.  

 

A copy of this Determination shall be served on the Minister responsible for Labour 

and Social Security. 

 

 

THUS DONE AT Mbabane ON THIS 26TH DAY OF March 2012. 

 

______________ 

Doris Tshabalala 

Insurance and Retirement Funds Adjudicator 

 

 

 

TO:   Macijwa Magwaza (Complainant) 

   P. O. BOX 773 

SITEKI      

 

 

 

AND TO:  PRINCIPAL OFFICER (1st Respondent) 

PUBLIC SERVICE PENSION FUND FUND 

(insert address) 

 

 
Received a copy hereof on this ____day of March 2012. 

 

Signature:___________________  Names:_________________________________ 
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AND TO:  COMMANDER (2nd Respondent) 

UMBUTFO SWAZILAND DEFENCE FORCE 

P. O. BOX 1028 

MATSAPHA 

 

 

 

 

AND TO:  ATTORNEY-GENERAL (3rd Respondent) 

MINISTRY OF JUSTICE 

 
Received a copy hereof on this ____day of March 2012. 

 

Signature:___________________  Names:_________________________________ 

 

 

 

 

 

Section 55 Filing: THE REGISTRAR 

   HIGH COURT OF SWAZILAND 

   P. O. Box 19 

   MBABANE 

 
Received a copy hereof on this ____day of March 2012 

Names:___________________  Signature:_________________________________ 

 

 

 

 


